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1. Introductory notes

In Hungary, the telework employment relationship was regulated in 2004,' and the 12 years that have

passed since then make it possible to evaluate the regulation system, consider the aims of legislation,

and examine to what extent they were realised. To achieve this, the study reviews the changes in the

Hungarian regulation of telework, the legal background in the European Union, and the evaluation?

and experience on telework employment in Hungary. After the regulation came into force, several

analytic studies evaluated the rules about telework in Hungary,? often coming to the conclusion that

sk
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this legal institution is not void of problems related to the dynamics of labour law, neither from incon-

sistencies rendering practical implication difficult.*

2. Penetration of telework in Hungary — statistical data on the employees doing telework,

and evaluation of the data

There are several rather different sets of statistical data about what percentage of employees work as
teleworkers in Hungary. According to the Central Statistical Agency (Kozponti Statisztikai Hivatal,
KSH), as a consequence of the economic crisis, and as an alternative to mass dismissals, flexible
employment forms became more widespread, among them telework.’ In line with this statement, one
employee out of ten has already worked as teleworker.® KSH data show that between 2006 and 2014,
the ratio of women working in the framework of telework grew from 7.7% to 10%, and the ratio of
men from 6.8% to 9.6%. The percentage of persons working primarily or occasionally as telework-
ers was the highest in the central region of Hungary, exceeding 14% in 2014, while in the northern
part of the great Hungarian plain this ratio was 4.5%.” In relation to these figures it must certainly
be emphasised that with respect to this data set, a teleworker is such an employee who performs his
or her work mostly or exclusively from home, or at a location away from their commissioner or from
the premises of the commissioner, and they send the result of their work to their employer by use of
information technology devices.® Thus the above figures do not show telework performed as part of
an employment relationship; all other forms of legal relationships (e.g. service contract, entrepreneur-
ship) are also categorised as such if other elements of the work being done fulfil the above definition
of telework.

There are also surveys trying to detect the ratio of employees working as teleworkers; according to

these data, as a consequence of the efforts of the governmental and private sector, in Hungary around
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®  Central Statistical Agency, 35/2015.
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1-2% of employees work for their companies as teleworkers (full time, part time or occasionally).’
These latter data is also supported by comparative studies, showing that in Hungary the ratio of
teleworkers is low, even in comparison to other East European countries.!

This is true even if Hungary became a relatively important receiving country in the past decade
for shared services centres, mostly because of its favourable geographical location, the financial and
cultural attractiveness of Budapest, skilled and — on a European level — cheap workforce, the low level

of corporate tax, and in recent years due to the EU accession."

3. Telework in the member states of the European Union, and relevant European Union

regulation on telework!'

3.1. The situation of telework in the member states”

When outlining the extent of telework, studies contain very different data on the ratio of workers em-
ployed as teleworkers. In the lack of unified European statistical data handling and use of concepts,
it is difficult to make comparisons, but it is worth reviewing a few pieces of data to give an idea of
proportions: In 1999 in Great Britain more than one million people, and" in Germany 875.000-1.5
million people were estimated to work as teleworkers,' and in France 17% of all employees perform
some form of telework.'®

It must be emphasised that in the case of surveys where there is an order of magnitude difference
in the percentage of employees working in the framework of telework, as related to the total number
of employees, then this does not only mean data relevant from a labour law perspective, but rather

work performed by means of IT technology, including independent workers (which is the broadest

Source: http:/tavmunkas.hu/pl2m/htm; Szapo, Katalin — BEcsky, Andras: Onmegvalésitas vagy digitalis magany? A tavmunka
elterjedésének 0sztonzoi és akadalyai Magyarorszagon. (Self-realisation or digital solitude? Incentives and obstacles to the spread
of telework in Hungary.) Vezetéstudomany, 2003/12. 10.

Jelle Visser — Nuria Ramos MARTIN: Expert Report on the Implementation of the Social Partner’s Framework Agreement on
Telework. Amsterdam, University of Amsterdam, 2008. 46.

Eckert, Balint: Orszaghatarokon ativeld ,tavmunka”. A megosztott szolgaltatokozpontok és az outsourcing. (“Telework”
across countries. Shared services centres and outsourcing.) In: RapvAnyl, Tamas (ed.): Gyakorlat és Tudomany. Dolgozatok a
BGF Pénziigyi és Szamviteli Kara tudomanyos miihelyébdl. (Practice and Science. Dissertations from the scientific workshop of
Financial and Accounting Faculty of BGF.) Budapest, BGF Pénziigyi és Szamviteli Kar, 2007. 306.

For details on how the concept of telework appeared in the documents of the European Union, see BANkKO—FERENCZ op. cit., and
FERENCZ OD. cit.

Several comparative studies were published on the realisation of the telework framework agreement, see for example Roger
BranpaIN (ed.): European Framework Agreements and Telework. Law and Practice, A European and Comparative Study. The
Netherlands, Kluwer Law International, 2007.; VISSER—MARTIN op. cit.

Alan NEaL: Atypical workforms and European Labour Law. RdA, 1992/2.

5 Manfred Weiss: Federal Republic of Germany. Deventer—Boston, Kluwer, 1997.; Manfred Weiss: The Future of the Individual
Employment Contract in Germany. In: Lemmy BETTEN (ed.): The Employment Contract in Transforming Labour Relations. The
Hague, Kluwer, 1995. 171.

Jean-Emmanuel Ray — Jacques Rovot: France. In: BLanpain (szerk.) op. cit. 157.
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definition of telework). The number of employees concerned by the telework framework agreement in
Europe was estimated at 4.5 million people already in 2002."

In parallel to the spreading of telework in the EU, surveys and studies analysed the situation of
teleworkers. Earlier, in the case of home workers, the outcome was that only poorly paid, mostly female
workers were thus employed, and concerns were raised that the same would happen with teleworkers.
Nevertheless, the fact that telework also includes work activities requiring more skilled workforce,
this could provide a certain level of protection.” It could be observed that in the case of employers
employing several teleworkers, the employees often do not know each other or even do not now about
the existence of the others. The first employee claim arose in Germany; this — in the absence of any
provision in the Betriebsverfassungsgesetz — aimed at the formation of works councils in the case of
such workers as well. The relevance of this claim is justifiable because these employees are the most
defenceless, since they perform their work in a rather isolated fashion, they are technologically also
solely dependent on their employer, and therefore the social decisions of the employer are of crucial
importance for them. Thus, it is understandable that social partners were more and more interested in

the commencement of negotiations about a European level arrangement of telework."

3.2. The European Telework Framework Agreement

Looking at the legal documents of the European Union, the contents of the telework framework agree-
ment concluded by ETUC, UNICE/UEAPME, and CEEP on July 16 2002 provide guidelines for
telework; this contains provisions for the special characteristics of this form of work. It must be em-
phasised in relation to this agreement that this is an agreement of the European social partners, the
third one after the framework agreements on part time and fixed-term employment. The difference
between this agreement and the former two is that those were later formulated as directives, but in this
case the regulations come into force on the national level, *’by means of the social partners.?
According to the definition of the framework agreement, telework is such a work organisational
and/or work form where the person performing the work uses IT devices, and the work that could be

performed on the premises of the employer is regularly performed from a distance.?

BLANPAIN op. cit. 43.; According to the data in the European Foundation for Living and Working Conditions from 2002, there are
no comparative data from the period after this.

Brocklehurst, evaluating the impacts of telework, concluded that from a certain point of view the situation of home workers
and teleworkers (new-technology homeworkers) is similar, in relation to their status, salaries, and skills. Mike BROCKLEHURST:
Homeworking and the New Technology. The Reality and the Rhetoric. Bradford, MCB University Press,1989.

See BLANPAIN op. cit. 31-38.

20 Until June 2006, 23 member states announced the execution of the agreement; the process has not started so far in Bulgaria and

Romania, nevertheless, the social partners are examining the possibilities for joining the execution process (BLANPAIN op. cit. 43.).

2l See BLANPAIN op. cit. 43.

22 See point 2 of the framework agreement.
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The framework agreement mentions the voluntary nature of telework in the first place.” Telework
can be specified in the employment contract of the employee, but this construction can also be chosen
later, on a voluntary basis.

According to this, if telework is not part of the original job description, and the employer offers this
form of work, the employee can accept or reject this offer. If the employee states the they would like to
do telework, the employer can accept or reject this offer. Switching to telework in itself — since it does
not change the legal status of the employee — modifies only the way of work. If the employee rejects
telework, this in itself cannot form the basis for the employer to dismiss the employee or change the
conditions of the employment.**

If telework is not part of the original employment contract, the agreement on telework can be
restored. Restoration means that the employee continues to work at the premises of the employer,
either at the request of the employer, or the employee. The ways of restoration can be fixed in an
individual contract or a collective agreement.*

About the employment conditions of employees doing telework, the framework agreement contains
the prohibition of discrimination *in the first place.

Conforming to data protection provisions and the notification obligation during telework, *’
according to the framework agreement, is planned to be the obligation of the employer: the employer
is responsible for providing adequate software related measures to protect the data used and processed
by the teleworker in relation to their jobs. The employer informs the teleworker about the company
regulations on data protection and the legislation in force, and the teleworker is obliged to conform
to these.

As part of the employer’s notification, the following can be prescribed, based on the framework
agreement:

— any restrictions related to the use of information technology tools, for example the internet;

— about sanctions if these restrictions are not observed.

In the case of telework performed from home, the protection of privacy is a rather accentuated
question. In relation to this we must observe that in case the employer uses any means of monitoring,
this has to be done in accordance with the goals of the 90/270/EC directive about visual surveillance,

and it has to be deployed observing the directive.?®

23 See point 3 of the framework agreement.

24 See point 3 of the framework agreement.

25 See point 3 of the framework agreement.

26 See point 4 of the framework agreement.

27 See point 5 of the framework agreement.

28 See point 6 of the framework agreement.
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The provision of working equipment, and the bearing of overhead costs during telework is a question
of crucial importance for the employees. Based on the framework agreement, as a general rule, we can
conclude® that the employer is obliged to provide, install and maintain the equipment for performing
regular telework, except when the employer uses his or her own devices. This issue is detailed in the
framework agreement in order to protect the interests of employees: if telework is performed on a
regular basis, the employer is obliged to compensate or cover immediate costs of the work, especially
those related to data transfer and communication. The employer is also obliged to provide appropriate
technical background services for the employee. The teleworker is obliged to properly maintain the
equipment provided to him or her, and must not collect or disseminate illegal content from/to the in-
ternet using this equipment.

In relation to workplace health and safety, technical working safety provisions implicitly need to
be observed by the employee. A closely related dogmatic labour law issue is the indemnification
obligations of the employer in relation to the employment relationship of the teleworker (accidents,
health damages away from the employer’s premises). If legislation insures that the employer is liable,
regardless of negligence, this provides protection for the teleworker. A rule related to this issue is that
the employer, employee representative, and/or the authorities involved must be granted free access to
the place of telework to an extent permissible by national legislation and collective agreements. If the
teleworker works from home, the employee must be notified in advance about the intention to access
this area, and their consent must be achieved.*

According to the next provision of the framework agreement, the teleworker must be able to decide,
whenever possible, how they wish to organise their working time.*! An important feature of the most
common forms of telework is the independent work schedule, but this principle does not have to be
fulfilled in all circumstances.*> The framework agreement itself is worded cautiously in this respect,
mentioning the possibility of an independent work schedule “in the framework of the legislation in
force, collective agreements, and the company’s regulation”.

The isolation of teleworkers working away from the workplace is often mentioned as a disadvantage
of telework. According to this, the obligation of the employer to take measures against the isolation of
the teleworkers from the other workers of the enterprise can be prescribed, for example in such a way
that possibilities for the employee to regularly meet co-workers, as well as access to information related

to the enterprise need to be provided.*® Another issue related to this is the applicability of collective

2 See point 7 of the framework agreement.

30" See point 8 of the framework agreement.

31 See point 9 of the framework agreement.

32 This is with special respect to the employee protection nature of rules pertaining to work schedule. Naturally, the observation of

rules on work schedule (and its supervision) poses several further questions.

3 See point 9 of the framework agreement.
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labour law institutions (trade union, collective agreement, works councils, works agreements, see
below).

Teleworkers must be given the same training and professional career possibilities as similar
employees have at the premises of the company, and the same evaluation system must be used in
relation to their work.**

Telework related collective labour law issues also can have an important role. In this respect, the
framework agreement in fact declares the prohibition of discrimination by stating that employees
performing telework have the same rights as employees working at the employer’s premises. According
to this requirement, the same conditions must apply to them in relation to employee involvement, and
resorting to employee advocacy services. Teleworkers must also be taken into consideration when
calculating the threshold values for employee advocacy institutions, according to European national
laws, collective agreements, and relevant practice. The organisation responsible for the representation
of the collective rights of the teleworker must be determined at the conclusion of the employment
relationship. The employee representatives must be given information on the European and national

legislation, collective agreements, and relevant practice at the introduction of the telework system.*

4. Changes in the regulation of telework in Hungary

4.1. On the penetration of telework, and its employment policy role

Surveys give very different figures on the number of teleworkers in Hungary, **for example the
percentage of teleworkers is estimated to be between 0.4 and 2.6% of all employees.’” Already in 2005,
empirical studies tried to measure employer/employee attitudes towards telework, with a hypothesis
that there is or there would be a change in the near future on behalf of employers, and that this would
be perceptible in 2005.%

Telework in Hungary can be characterised by aiming at employment policy goals and supporting
these goals (sometimes stating exaggerated expectations), with the legislative policy at the beginning
of the 2000s often trying to promote the creation of telework jobs with more momentum than

Hungarians were prepared to accept.*

3 See point 10 of the framework agreement.

3 See point 11 of the framework agreement.

36 See 3.1 on the problems of statistical data analysis about telework.

37 Based on a research by the Sociological Research Institute of the Hungarian Academy of Science in 2006.

38 Eckerr, Bélint: A tavmunkésok foglalkoztatasaval kapcsolatos feltételek atalakulasa a verseny- és kézszféraban. 1. rész (Changing

conditions in relation to employing teleworkers in the public and private sphere. Part 1.) Munkaiigyi Szemle, 2006/6. 26.

3 Act 4 of 1991 on the promotion of employment and the care for the unimployed, Section 19/C first provided the possibility to pro-

mote telework as a means of employment policy: such forms of employment could be subsidised where work was done at locations
away from the premises of the employer, by means of information technology equipment.
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An institutional, governmental telework program was first developed in Hungary in 1998, when
the government created the Telework Coordination Public Association, the funding owners being
the Ministry of Labour and Futuris Hungarian Modernisation Inc.** In February 2003 the issue of
telework got a new momentum when the Ministry of Labour funded the Telework Council.*!

The Telework Public Association started to operate at the beginning of 1998, its task being to pro-
vide the information technology background for telework by running a national service centre. The
first possibilities were aimed at disadvantaged people, and the second grant was for women being at
maternal leave or raising their child alone. There was considerable interest on the side of employees,
the organisation registered more than 15 thousand potential teleworkers in 1998. Nevertheless, em-
ployer interest was scarce. In 1998 the applications of 60 companies wanting to provide work that
could be done from home by means of I'T equipment were evaluated, and 27 of them received subsidy
for creating 197 jobs.*> The primary mission of the Telework Council is “to aid the ministry in formu-
lating its strategy, providing background information for its decision making, developing proposals,

creating projects, actions and grants, and helping it with the promotion of telework in Hungary”.*

4.2. Regulation of telework in Hungary

From 2004, the Hungarian Labour Code **provides special provisions for employees performing tele-
work.”> We can agree with such an evaluation of this regulation that Hungarian rules for telework are
adequate, they conform to EU requirements, but they can be realised in very few cases because of the
low volume of telework.*®

There are only a few examples in Europe of such a detailed legislative regulation of the contents of
the framework agreement; this happened in national legislations where social partners did not wish
to express them by national level agreements but rather thought that they should seek the help of
legislators.*’

In Hungarian labour law, since 2004 the concept of an “employee performing telework” is included,

and special rights and obligations of the employer and the employee related to these activities are

40 SzABO-BECSKY op. cit. 9.

4 Ibid.

42 Short term labour market forecast, 1999. Budapest, OMMK, 1999. 43.

3 tavmunkatanacs.bmik.hu

4 Section 192/C-193/A of Act 22 of 1992; from July 12012, Section 196-197 of Act 1 of 2012.

45 This solution where issues concerned by the framework agreement are defined in the labour code is evident in Hungary in recent

times; nevertheless, in other member states it is rather exceptional. See for example Weiss, Manfred: Germany. For the specific
solutions of the member states, see VISSER-MARTIN op. cit.

4 Gyuravari, Tamés: A sziirke dllomdny. A gazdasdgilag fiiged munkavégzés a munkaviszony és az énfoglalkoztatds hatdrdn. (The

grey matter. Economically dependent labour on the border of employment relationship and self-employment.) Budapest, Pazmany
Press, 2014. 108.

Legislative regulation of telework is present only in the Czech Republic, Poland, Hungary, and Portugal. BLaNPAIN op. cit. 53.
Regulation through collective agreements is much more characteristic.
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defined. Nevertheless, the basic question, regardless of codification, is in what legal relationship
framework this kind of work can be performed.*

The basic problem — not only related to telework — is that if a given work activity can be performed
in the framework of several legal relationship, how much freedom the parties can be allowed in
the choice between the different contract types. Thus, for activities performed in the framework of
telework, a service contract, a works contract, or an employment contract can be concluded alike.
Based on German labour law literature, 7Tamas Prugberger was the first in Hungary to analyse the
question of distinction between telework and home working legal relationship in 1998, well before
the codification of telework.* The basic proposition — according to which whenever the parties can
decrease their expenditures by choosing the contract type, then normal and reasonable behaviour of
the labour market operators is to orientate towards the cheapest contract type™ — is perhaps the most
evident in the case of telework. !

Whether telework is an enterprise or a legal relationship that qualifies as a service contract can be
decided based upon the contents of the contract, and the existential status of the person performing
the work. Therefore, the contentual criteria must be set for identifying the legal relationship: two
conditions must be met simultaneously in order to be able to qualify the teleworker as an independent
worker (entrepreneur, commissioned): the place and time of work must be solely based on the decision
of the teleworker, and an existential condition is that the person should be an independent entity on the
market. On the other hand, telework qualifies as an employment relationship if the work is performed
according to the instructions of the party providing the work, and control and supervision is also
present in one form or another in the legal relationship. Without further listing the criteria, it can be
concluded that the characteristics for distinguishing between employment relationships and other
legal relationships aimed at performing work, outlined by legal practice and labour law science, can
also be applied to qualify telework legal relationships.

The two contract types of civil law — service contract and works contract — can be used to provide
the legal framework for the work. The Civil Code provides rules for these contracts. Based on the
works contract, the entrepreneur is obliged to create some form of a result that can be achieved by
work, and the commissioner is obliged to receive the service and pay the fees for it. In the case of a
service contract, the contractor is obliged to tend for the affair he or she was charged with.

From the perspective of distinction from a service contract, generally the following characteristics
of the employment relationship need to be considered: the regular, constant nature of a given type

of work, close relationship between the employer and the employee, the dependent situation of the

48 See above the statistical data handling problems related to this.

4 PRUGBERGER, Tamas: A hazi bedolgozas és a tavmunka. (Home working and telework.) MSZ, 1998/12.

30 GyuLavari op. cit. 110.

31 See for example BREINERNE VARGA, Ildiké: A tidvmunka huménpolitikdja. (Human policy of telework.) Emberi Erdforrds-

menedzsment Modszertani Fiizetek, 2004/6.; MAkO—KESZI-MESTER op. cit. 203-243.
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employee on the employer, the obligation to observe workplace discipline, the constant allocation of
the workforce in a given framework, that is the fact that the employee provides his or her labour for
the employer, and the obligation to perform work according to the employer’s instructions.*

It must also be added that presently most work activities performed in the framework of telework are
such that can be done without any concerns in the framework of any legal relationship.’® Nevertheless,
in the case of such activities an employment contract also must be concluded whenever the above
characteristics of the employment relationship are fulfilled.

The protection of the party performing “non-independent work™ can be assured by labour law
legislation, by the provision that if the contents of a legal relationship correspond to an employment
relationship then the rules of labour law shall apply.

The new Labour Code defines telework as regular activities performed away from the employer’s
premises, with the aid of information technology devices, and their result are transmitted electronically.>*

The Labour Code states the special contents of a work contract aimed at telework: the contract
should contain that the parties agree that the employee is employed in the form of telework.*

The employer — in addition to the items listed in Section 46 — informs the employee

a) about the rules of supervision by the employer,

b) about the rules restricting the use of information technology or electronic devices, and

¢) about the organisational unit the employee belongs to, in relation to his or her work.>

The rule about equal treatment of teleworkers is that the employer must provide all the information
to employees working in the framework of telework that they provide to other employees.*’

The employer insures that the employee is allowed to enter the employer’s premises and maintain
contact with other employees.™®

As a main rule, the legislator allows to parties to deter, even in stating that the employer’s right to
give instructions — if the parties do not agree otherwise — applies only to the extent of specifying the
tasks assigned to the employee.*’

Another such dispositive provision is that the work schedule of the employee is flexible if the parties

do not agree otherwise.®*Nevertheless, it must also be noted that in the case of a flexible schedule,

52 GeLLErt, Gyorgy (szerk): A Polgdri Torvénykényv magyardzata. (Commentary ont he Civil Code) Budapest, KJK, 2007. 1624.

33 These are tasks that these days can still be performed with a great extent of independence and flexible schedule; typical such work
is translation and journalism.

% Labour Code Section 196, Paragraph (1).

35 Labour Code Section 196, Paragraph (2).

36 Labour Code Section 196, Paragraph (3).

57 Labour Code Section 196, Paragraph (4).

38 Labour Code Section 196, Paragraph (5).

% Labour Code Section 197, Paragraph (1).

0 Labour Code Section 197, Paragraph (5).
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this is only a possibility for the employee to freely determine his or her work schedule, and not a
possibility to not confirm to the binding regulation.®!

The employer can prescribe that the information technology or electronic equipment provided by
them can only be used for work related activities by the employee.*

While supervising their work activities, the employer must not get an insight into the employee’s
data stored on the information technology equipment and not related to the employment relationship.5

In the lack of other agreement, the means of supervision, as well the shortest interval between
the notification about supervision at the property serving as the place of work and its actual onset is
determined by the employer. The supervision cannot pose undue burden to the employee, and other
persons using the property serving as the location of work.®

The willingness to perform work in the form of telework in Hungary (the conclusion of employment
contracts with such contents) is largely influenced by the common law system and specifically the
labour protection rule system. According to the labour safety act, telework — based on the agreement
with the employer — can also be performed by means of the employee’s own equipment. The employer
authorises the employee to use such a device after its prior labour safety examination.®

Telework can only be performed at a workplace qualified by the employer as adequate in advance. At
the workplace, the employee can only change circumstances relevant from a labour safety perspective
with the consent of the employer.®

The employer or their representative can enter the property serving as the place for work and stay
there for the sake of necessary labour safety procedures — especially installation, risk assessment,
supervision, accident inspection.®’

According to the Labour safety act, the employer informs the employee about workplace work
safety consultation and advocacy possibilities, as well as the persons responsible for carrying out
such activities, and their contact information. The labour safety representative can enter the property
serving as the workplace and to stay there only on consent of the employee.®

The supervisory body can only perform an official audit on working days, between 8 a.m. and 8

p.m. The labour safety authority shall notify the employer and the employee at least 3 working days

1 BerkE, Gyula — Kiss, Gydrgy: Kommentdr a munka torvénykényvéhez. (Commentary for the labour code.) Budapest, CompLex,

2012. 497.
2 Labour Code Section 197, Paragraph (2).
6 Labour Code Section 197, Paragraph (3).

%4 Labour Code Section 197, Paragraph (4).

5 Labour safety act Section 86/A, Paragraph (2).

6 Labour safety act Section 86/A, Paragraph (3).

7 Labour safety act Section 86/A, Paragraph (5).

% Labour safety act Section 86/A, Paragraph (6).
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prior to the onset of the audit. The employer shall acquire the consent of the employee for entering the
property that serves as the working place at least by the time of the beginning of the audit.®
Altogether the conclusion can be drawn that Hungarian regulation provides for adequate labour
law issues, concerns can only be raised in relation to the actual coming into force of the provisions.
This can also necessitate the reformation of other aspects of telework in the framework of other (civil

law) legal relationships, in case this type of employment becomes more widespread in Hungary.”

5. Telework in the case-law of the Supreme Court

Although in statistical data different ratios of employees are considered as workers employed in the
framework of telework, and these data can seem to show that a relatively large percentage of employees
are teleworkers in Hungary, the practical aspect of telework is well characterised by the fact that very
few legal disputes are raised in this field; because of the low volume of telework, in very few cases the
provisions are applied.” Still, one case is worth highlighting from the case-law of the Supreme Court,
since the factual situation is interesting not only because of telework but it also touches a current issue
of Hungarian labour law, namely the electronic notification of dismissal.” In this case,” the employee
was employed as a teleworker, and the employer notified the applicant about the summary dismissal
by the MSN software in such a way that the written and properly signed termination document was
scanned and sent to the applicant’s MSN account in JPG format. Following this, the person exercising
employer rights asked the applicant in a text message to use the MSN software. The employee signed
in to the MSN software, and gave written notification to the employer that he received the dismissal
sent in JPG format and was able to open and read it. During the following conversation, the applicant
accepted the summary dismissal, and only asked the respondent to pay his holidays. Nevertheless,
the employee later considered the notified summary dismissal of the employer invalid, since in his
opinion an employment relationship related official document cannot be delivered via the internet

without an electronic signature.

8 Labour safety act Section 86/A, Paragraph (7).

70 The problem in this situation becomes the problem of persons “with a legal status similar to employees”, if a “semi-independent

employee” teleworker population is formed (since these activities can in fact classically fulfil the criteria of independent work),
nevertheless, they perform these activities only for one commissioner. (See the section above.)

"I GyuLavari op. cit. 108.

72 For more details on the notification of legal declarations by means of electronic documents in Hungarian labour law, see Zoltan

Banko: Electronic Documents in Hungarian Labour Law. In: Homoki-NaGy, Maria — Haipu, Jozsef (ed.): Unnepi kétet Dr. Cziicz
Otto egyetemi tandr 70. sziiletésnapjdara. (Anniversary publication for the 70th birthday of university professor Dr. Ott6 Czucz.)
Szeged, Szegedi Tudomanyegyetem Allam- és Jogtudomanyi Kar, 2016. 49—59.; Zoltin Banko — Erika Kovacs: Die Lehre der
ungarischen Kodifikation — Gesetzgeberische Konzepte, ihre Auswirkungen und neue Probleme. (The lesson from Hungarian cod-
ification — legislative concepts, their effects and new problems.) Europdische Zeitschrift fiir Arbeitsrecht, 2016/2. 263-270.; BANKO,
Zoltan — Sz6kE, Gergely Lasz10: Az informaciotechnologia hatasa a munkavégzésre. (The impact of information technology on
labour.) Pécs, Utilitates Bt., 2015. 55-66.

3 Mfv.1.10.644/2013/9.
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The Supreme Court stated that during the court process, it was not disputed that the employer’s
summary dismissal sent by post and the summary dismissal sent by MSN were identical. Based on
this, the court concluded that the employer terminated the employment relationship by summary
dismissal. According to the court, the employer’s summary dismissal was properly created in written
form before being sent by MSN in such a way that the respondent digitised the legal document
containing the dismissal by means of scanning it. During the digitisation process, the scanner scanned
the information on the paper, and created a digital version, the content of which was identical to that
of the original, and the respondent transmitted this in JPG (image) format to the applicant. Therefore,
the Supreme Court stated that based on judicial practice — because of its similarity to a telegram
and telegraph — the legal declaration sent by MSN in JPG format should also be considered as being
notified.

6. Summary

The history of Hungarian regulation of telework can be characterised by considerable initial enthusi-
asm, grand employment policy plans, detailed codification, and rather inconsiderable results. On the
grounds that telework is primarily a means of organising labour,” the application of which results in
the atypical nature of the employment relationship, labour law legislation can aim at the regulation of
these characteristics. This in itself is not suitable for achieving employment policy goals. Therefore,
it is worth to state two circumstances about the future and basic questions of telework. On the one
hand that a large percentage of work in front of a computer can be performed as telework, and ade-
quate (encouraging) legislation can considerably raise the number of employees performing telework.
This, based on Hungarian experiences, also means that the employment policy goals can be achieved;
nevertheless, this is only true of the intention to encourage this is also backed up by an encouraging
legislative framework. The other statement is that the questions arising in the course of regulating
telework cast light on the limitations of labour law,” and the questions to be solved’® about indepen-

dent and non-independent labour.

7 ForGics, Tamas: Tavmunka — korunk j munkaszervezési modellje? (Telework — the new labour organisation model of our era?)

Marketing & menedzsment, 2008/5—6. 35.

Hungarian labour law literature uniformly states that attempts were made at regulation but this legislative question is far from being
solved. GYULAVART op. cit. 67.; see also Kiss, Gyorgy: A munkavallalohoz hasonld jogallasu személy problematikdja az Eurdpai
Uniodban és e jogallas szabalyozasanak hianya a Munka Torvénykonyvében. (The problem of persons with a legal status similar to
employees in the European Union, and the lack of regulation of this legal status in the Labour Code.) Jogtudomanyi Kézlény, 2013/1.
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76 We do not exaggerate by concluding that a population of economically dependent teleworkers can be one of the target groups of the

creation of a third labourer category in the future. GyuLavARr! op. cit. 108.
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